
STATE OF NEIC YORK
STATE TAX COI"IMISSION

fn the Matter of the Petition
o f

T . I . M . B .  -  D . C . ,  I n c .

ATFIDAVIT OF UAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of
Highway Use Tax
under Art ic le 21 of the Tax Law
for  the  Per iod  111/73-3 /31 / lS .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 1st day of May, 1981, he served the within not ice of Decision by mai l  upon

T . I . M . E .  -  D . C . ,  I n c . ,  t h e  p e t i t i o n e r  i n  t h e  w i t h i n  p r o c e e d i n g ,  b y
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

T . I . M . E .  -  D . C . ,  I n c .
P0 Box 2787
Lubbock, TX 794A9

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said
herein and that the address set forth on said
of the pet i t ioner.

Sworn to before me this
1s t  day  o f  May,  1981.

is the pet i t ioner
Lhe last known address. -

- /

addressee
wrapper id

,."'?. -- ,, .. , ,,/'). r./' - ,r' ./li 1a'2/,/ / (. /' .t)n-<rZ?2tr"; \
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STATE OF NET.T YORK
STATE TAX COMMISSION

In the Matter of
o f

T . I . M . E .  -  D . C . ,

the Pet i t ion

I n c .

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of
Highway Use Tax
under Art ic le 27 of the Tax Law
for  the  Per iod  L /L173-3131/ lS .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 1st day of May, 1981, he served the within not ice of Decision by mai l  upon
C.R. Seaberg, the representat ive of the pet i t ioner in Lhe within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

C . R .  S e a b e r g
c / o  T . I . M . E  -
P .A.  Box  2787
Lubbock, TX

D . C . ,  I n c .

79408

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and cuitody of
the United States Post.al Service within the State of New York.

That. deponent further says that the said addressee is the
of the pet i t ioner herein and that the address seL forth on said
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
1s t  day  o f  May,  1981.

representative
wrapper is the

1



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a y  1 ,  1 9 8 1

T . I . M . E .  -  D . C . ,  I n c .
PO Box 2787
lubbock, TX 79408

Gentlemen:

Please take not ice of the Decision of the
herewith.

State Tax Commission enclosed

You have now exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 510 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comrnission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and nust be conrnenced in the
Supreme Court of the State of New York, Albany County, within 30 days frorn the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decislon may be addressed to:

NYS Dept. Taxation and Finance
Deputy Conmissioner and Counsel
Albany, New York 1"2227
Phone if (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ioner I  s
C . R .  S e a b e r g
c / o  T . I . M . E ,
P . 0 .  B o x  2 7 8 7
Lubbock, TX 79408
Taxing Bureau' s Representative

RepresenLative

-  D . C . ,  I n c .



STA1E OF NEW YORK

STATE TAx COMMISSION

In the l{atter of the Petition

of

T . I . M . E .  _  D . C . ,  I I \ I C .

for Revision of a Determination or for
Refurd of F\reI Use Tax urxier Article 21
of the Tax law for the Period Januarlz 1,
1973 through l,larch 3Lt 1975.

DECISION

Petitioner, T.I.M.E. - D.C., Inc., P.O. bx 2787, Lubbock, Te>(as 29408,

filed a petition for revision of a determination or for refurd of fuel use

tax '":rn1er Article 2I of the Ta< Iaw for the period Jarruarlz I, l-973 through

I,'trarch 3I, 1975 (r'iIe No. 15992).

A fornral hearing was held before Louis Klein, Hearing Officer' at the

offices of the State Tax Conmission, Br.rilding 9, State Canpus, Albany' Neur

Y,ork L2227, ort Septentrer 9t L977 at 9:15 A.M. Petitioner appeared by C. R.

Seaberg. Tkre Audit Division appeared by Peter frotty, Esq. (Andrew ltraber'

Esq., of counsel).

ISSUE

lrlkrether the assessrent of fuel use t:>< issued to recpver over-refi:nded

fuel use tax for the period. Jam:ary It L973 through Jrme 30, 1974 wittr an

offset of audited fuel use tax refi:nd due for tkre period of JuIy L, 1974

through Irhrch 3]-, L975 is asbually due and ovring.

F]NDINGS OF FASI

t. Ttre petitioner tinely filed refund claims for fuel use ta>( refird

(1,11'-906) as follows:



-2-

Januarlz L, L973 ttrrough l4arch 31, L973 - received on August 27, L973
j.rt the anqrnt of $15,737.20

April L, 1973 through Jr-rre 30, 1973 - received on Septenrber 10, 1973
in ttre anNlmt of $11,530.78

July l, 1973 through Septernber 30, 1973 - received on Decsnber 10, L973
in the anpunt of $17,093.02

October It L973 through Decsrdcer 3It 1973 - received on l4arch 4, J-974
jn the ammt of $10,467.88

Januarlz L, L974 through l{arch 3I, L974 - received on July 2, L974
in the anpunt of $12,885.06

April L, 1974 through Jrme 30, L974 - received on Septqriber 20, 1974
jn the amount, of $17,930.48

July 11 1974 through Septenber 30, L974 - received on Ncnrember 26, L974
in tlre anxrunt of $14,585.52

October L, L974 through Decenber 3Lt L974 - recej-ved on It{arch 10, 1975
in the anrunt of $12,585.98

Januarlz I, 1975 through l4arch 31, 1975 - received on June 25t L975
jn the anurnt of $I0r 934.66

These refund clajms wene filed to recrcver tax paid on gallons of

rnotor fuel allegedly purchased j-n New York State ard, allegedly consr-ured in

states othrer ttran New York State inposing, under a lawfuI reqr:irerent of

tlrose states, taces sjnuilar il effect to tlre fuel tax ccnrSnnent in tlre t-a<

imposed by section 503 (a) of the New York Sta.te Tax Law. These refurd clajms

are authorized r:nder section 503 (a) (3) of tlre Neur York State Tax law.

A1I of the above refr-rrd claims reflected fuel a1leged1y pr:rchased irr

New York and al1egedly used in tlre states of Peru:sylvanj-a, Connecticr:t,

Maryland and. West Virginia. Copies of the tax returns filed wittr tlre states

of Pennsylvania, Connecticut,, I\4ararlard ard l{est Virginia \^,ere properly attached

to each refi:nd clairn.

2. Upon desk audit of all refund clajms filed for the collective period

Januarlz L, L973 through Septernber 30, L974, all clairns were reduced ard

refunds were paid to petitioner as follorvs:

January I - itlarch 3Lt L973 reduoed to $121589.76
April 1 - Jr.ne 30, 1973 reduced to $9,224.56
JuIy 1 - Septernber 30, 1973 reduced to $13,674.40
October I - Decerdcer 3l-t L973 reduced to $8,374.24
Januarlz 1 - lGrch 31, 1974 reduced to $10,308.00
April l- - Jr:ne 30, L974 reduced to $14,344.32
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These reductions were made as it was determined by tlre Ardit Division

ttnt petitioner had over clained the refund in the anor:nt of $.02 per gallon.

Although tlre rate paid to New York State was $.10 per gallon, petitioner was

only required to pay the state of Pennsylvania $.08 per gallon ard the refund

is Umited to the extent, of payrent to the state (Pennsylvania) inposing,

under a 1awfr:I requirarent, a tax similar in effect to the fuel tor coneonent

jn thre ta< inrposed by section 503 (a) of ttre Nenis York State Ta< Law (Section

503 (a) (3) of ttre New York State Tax Law) . As no docwnerrtary evidence showilg

ercactly where the fuel purchased in New York State was c-onswned, the petitioner

was rejmbursed at the lowest rate pen gallon paid to a state having a ta:<

similar in effect to ttre fuel tat corqrcnent in the ta:< inposed by section

503(a) of the New York State Ta< Law, wlrich was the rate per galIon paid to

Pennsylvania. rhis adjustnrent was made in each of the above noted refirnd

claims. AIso, a mjnor adjustnent was made jn ttre clairn wirich covered the

period April L, L974 through June 30, 1974 due to a rninor ratio reccnrtrutation

(MI'-900, t ine 3).

Ttre petitioner did not protest arry of thre actions taken by ttre Audit

Division cited above.

3. Subsequently, a field ar:dit r,uas 5:erforned wtrich crcvered the fuel use

ta< returns (Mr-900rs) ard the refund clajms (Mr-906rs) correspording to the

periods covered by the fuel use tax returns for the period Jarruarlr L, L973

through }4arch 3Lt L975,

4. Upon audit, it was deterrnined by Lhe Alrdit Division tfnt 1itt1e or

no operation occtrrred in Marylard and l{est Virginia using fuel purchased in

New York; therefore tle fr:el use ta< refi:nds for this trnrtion of the operation

were denied. The Audit, Division also determjned that operation within Irdiarn

qualified for refund frcm New York as scne Nev,r York fuel was consr-uned in

Indi-ana. The result of the audit was tkrat ttre l4l-900's were determined to
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have been filed correctly, with tlre ecception of the minor error disclosed on

desk audit for the period April I, 1974 ttrrough Jr:ne 30t 1-974 (see Filding of

Fact 2). ttror,vever, aII of the refurul claims filed for the quarters in the

period January Lt 1973 through March 3L, \975 were deterrnined to have been

overstated belortd the arnor.rrt originally clained for the period July 1' 1974

thror:gh l4arch 3I, 1975 and beyord the anpunt paid to tlre petitioner after

desk audit for the period. Jarnrarlz Lt ]-973 ttrrorigh June 30, 1974.

5. Ttre .Pqrdit Division forrrd it inpossible to determj-rre o<actly wtr-ich

fuel was consured in each state based upon the available records. Therefore,

based upon records maintained by the petitioner, for the period January I,

1975 thrrough }4arch 3Lt 1975, the percentage of purchases in each state was

d.etennined and applied to fuel used in each state to ccnpute the atrount of

New York fuel consr-rred in each state. these gallons lrere reduced by the

anxrunt of ottrer tLran New York State fuel consr-med in Ner,,l York Sta@ to

d.etermine the gallons eligiJrle for refund (gallons vtrere tar was pa.id to

Pennsylvania, Connecticut and Indiana). Ttre allowable refund was ccnputed

for the period January L, L975 ttrror.rgh March 31, 1975 and a percentage was

curputed which shovred what percerrt the allcnuable refund bore to tlre refurd

applied for. TLre percentage of 39.836 pencent was ccnrputed ard applied to

ttre refund anpunts clained for ttre periods October L, L974 ttrrough Decenber 3l'

1974 and Januarlz L, L975 ttrrough }4arch 3L, l-:975 to determine alloruable refunds

for these tr,o quarters. A nrcdification jn tlre allor,rable percerrtage of applied

for refi:nds !,ras nrade for all periods prior to ttre period October L, L974

ttrrough Decenrl:er 3L, L974 as Pennsylvania increased its diesel fuel tax frcm

$.08 per gallon to $.09 per gallon effective October l, 1974. Ttris rpdified

allowable refr.rd to ctajned refund percentage was determined to be 38.323

percerrt and was applied to all seven refund clajms for the collective period
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January I, L973 Septernber 30, 1974 to determire alloriable refirrds for

these peniods. Based utrnn tlre above calculations, an assessnent of unpaid

fuel use ta< was pretrnred. assessing over-refl:nded fuel use tax for tlre six

quarterly peniods withirr the collective period of January I, L973 ttrrotrgh

June 30, L974. An offset of rrrpaid allorruable refi:nds for the periods JuIy I,

1974 through Septenrber 30, L974t October I, 1974 through Decenber 3L, 19741

arrd. January 1, 1975 through March 3L, I975t was rnade on the assessnent. Ttre

assessnent reflected net fuel use ta< due for the ollective period Januarlz l,

1973 through llarch 31, 1975 in ttre anpunt of $20,734.53, asserted perralty ard

interest in the anpunt of $6r833.L2, is dated Decernlcer 18, 1975 and bears

assessrent nunber F-I0669.

6. Per letter dated l4ay 17, 1976, petitioner sutrnitted an ocplanation

with supporting ccnputations reflecting that as a result of the field ar:d.it.,

an additional refund was due the petitioner in tlre arnount of $863.11 ratlrer

than the subject assessrent beilg due. Petitioner sought to show th,at lilew

York fuel was used in several states other than Pennsylvania, Connecticut and

Indi-ana, ard also shor,ved adjustrnents to ttre gallons used in Perursylvania,

Connecticut arrl Indiana. Thre gallonage figrures supplied by tlre petitioner

were accepted with the exception of thcse reflecting lllinois, Nev,r Jersey and

Massachusetts usage of New York fuel, as no returns ra,ere submitted to substan-

tiate the clajms, and Michigan ard l4issor.rri usage of Nq,s York fuel as the

returns did not indicate that the ta<es imposed r,'ere similar to Nev,r York

State fuel use tac. Acceptance of the revised gallonages increased ttre

percentage of allorlrable refund frcrn 39.836 pencent to 4I.24 percerrt for the

periods October L, L974 ttrrough Decernber 3L, 1974 and Janr:ar1z 1, 1975 to

It[arch 31, 1975 and frcrn 38.323 percent to 39.76 percent for all periods

withjn tlre collective period Jarruary L, 1973 through Septenrber 30, 1974. Ttre
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revised percentages of alloviable refurd reduced ttre subject assesgrent frcrn

additional ta>< due of $20,734.53 to $181964.08. Ttre petitioner was advised

of this reduction by letter of July 6, L976. The subject assesgnent was

adjusted to reflect the above ta< reduction on Augnrst 3, L976 and penalty and

interest was revised and curglrted to date (Augrust 6, L976); wlrich anpunted to

$B ,114 .  66 .

7. At the hearing, there was no oral testinony or docr.urenta'tion produced

to refute tLre asbions taken bv the Alrdit Division.

CONCLUSIONS OF IAW

A. That secbion 501(a) (3) of the Ner'i York State Ta< Law provides, i::

part:

"If proof satisfactory to the ta>< ccnmission is sr:trnitted showing
that a carrier has paid to anotlrer state r:nder a lavrful require-
ment of such state a tax, similar in effect to the fuel tax
ccngnnent jJr the ta< inposed by this section, on tlte use or
consnnption jn such state of nptor firel or diesel notor fuel
purchased in this state ard on wtrich ttre taxes imposed by Article
I2-a of this chapter hrave been paid arxl if a claim for refund is
filed withjn one year frcrn the end of arry calendar qr:arter, such
excess for such qJrrarter shall be refwrded. brt only to the er<tent
of such palrnent to such other state and jrr no case to orceed the
applicable rate per gallon in effect rxder article twelve-a of
this chapter."

B. That in the absence of detailed reords reflecting ocactly tahene all

fuel purchased in New York State was conswned, tLre Audit Division deterndled.

the allcn,rable refi:nds due using available records in accordance wittt generally

accepted auditing procedure.

C. Ttrat the petitioner has failed to sho\rr tlrat the Alrdit Division's

redeterrnination of ttre nine refi:nd.s due for ttre oollective period Jarruarlz I,

1973 through tr4arch 3Lt 1975 was inproper or mathernatically ilaccr:rate.
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D. Ttrat, the petition of T.I.M.E. - D.C., Inc. is denied ard the assess-

nrent issued on Decenrben IBt I975t as reduced to $181964.08 plus penalty ard

jnterest on August 3, L976, is sustained.

DAID: Albarry, New York

MAY 0 1 1981
STAIE TAX COMMISSION


